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Mr. Ross Loudenback
City Council Member
P.0.Box 896

North Bend, WA, 98045

Re:  Forster Woods Homeowners Association/
City responsibility for trees and sidewalks maintenance
and repairs

Dear Honorable Council Members:

I am the Association’s attorney. [am writing to address the issues pending between
the City and the Association regarding responsibility for removal of trees and their
root systems, and for maintenance and repair of the sidewalks within the planter
strips in the community of Forster Woods. The Association regrets the need to
involve me, but the position recently taken by the City that the abutting lot owners
or the Association is responsible left them with no choice but to seek legal
assistance to resolve these issues.

G703 S 284th Street. Suile 500 o Kent, Washinaton @8032
Office: 253 520 5000 o Fax: 2653 805 5007 « Toll Free: 877 520 5052 o« v hiplawfirm com



City Council Members
City of North Bend
May 18, 2016

Page -2

[ have been informed that the City’s position is the Association or the owners of the
lots abutting the planter strips are responsible and must bear the costs of removing
trees/roots and repairing sidewalks. Apparently the City’s position is based on its
interpretation of Section 4.07.18 of the Association’s Declaration of Covenants
(CCRs), with the City believing that section means everything within the planter
strips are the responsibility of the abutting lot owner. [ and the Association
respectfully disagree with that interpretation. The information below shows why
the City’s position is incorrect.

Sidewalks: Consider the following points and facts that show the City owns and is
responsible for maintaining and repairing the sidewalks:

e The developer of Forster Woods installed the sidewalks. The plat approved
by the City addressed sidewalks and accordingly the City approved their
installation.

e The city has, since their installation, exercised control over the sidewalks
including repairing them (eg. patching uneven joints with asphalt) and
otherwise doing maintenance on them from time to time without prior notice
to or consent of the abutting lot owner or the Association. In other words,
the City has exercised total control over them, including their maintenance,
since the establishment of the community by periodically trimming trees or
removing them as needed. Having exercised such control and undertaking
their repairs clearly indicates the City recognized the sidewalks as their
responsibility. It is improper and not legally supportable that after such
conduct over that period of time the City suddenly unilaterally reverses its
position and attempts to make the lot owners responsible.

e Public nature and safety factors: the sidewalks are not just for or used by
owners within Forster Woods. They are public sidewalks and used by
anyone who chooses to stroll through the community. If owners in Forster
Woods banned the public from using the sidewalks the City would certainly
oppose that and claim they are public in nature and for the public’s use.
Accordingly, the City, as municipalities always do, has municipal power and
control over public sidewalks. Given that power and control, the City also
has the responsibility of maintaining and repairing them as the need arises.
The sidewalks were installed so the public would not have to walk in the
streets (owned and maintained by the City). Sidewalks are an important
safety factor or service the City provides so citizens can avoid having to walk
in the streets and risk pedestrian/vehicle accident.

e The City has removed trees for the purpose of correcting tree root issues
with sidewalks. The City’s position on the tree roots is addressed in detail
below, but pertinent at this point regarding sidewalks is the history of the
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City’s unilateral removal of trees (again without prior notice to or consent
from abutting lot owners or the Association). Removing trees and roots to
correct and repair sidewalk issues proves the City has always assumed
control over and taken the position it has the duty of protecting and
maintaining the sidewalks including the removal of trees and roots where
that is necessary.

e Section 4.07.18 of the CCRs does not make the owners responsible for
maintenance and repair of the sidewalks. It addresses “landscaping” and
uses language clearly indicating the intent to make owners responsible for
maintaining small landscape improvements such as shrubs, grass, beauty
bark and the like. Sidewalks, especially when installed for the benefit of the
public, are not “landscaping” within the reasonable meaning and
interpretation of that word. The word “sidewalks” or an equivalent is
nowhere to be found in this section. It does not apply to sidewalks at all.

e The planter strips are in the City’s right of way regarding the streets. The
abutting lot owners do not own the planter strips. They are required to
maintain landscaping but their responsibility does not include maintaining
the sidewalks or the trees.

e There is a Bill of Sale executed by the developer and the City, recorded March
1st, 1999, A copy is enclosed. The language in this document expressly
provides that the City is purchaser of the “... sidewalks, ... street trees, and
other right of way improvements as listed on the following attachments: A,
B,C, D, E &F." Italso states: “.... the City accepts and agrees to maintain the
.... sidewalks, street trees,.... and other miscellaneous improvements that lie
in the Public Right of Way, in the same manner as though they had been
constructed by the City.” Attachments C and F to the Bill of Sale specifically
refer to and describe the sidewalks and streets trees. This Bill of Sale was
executed and recorded after the Association’s Declaration of Covenants and
the Plats for the community were recorded. This is the most definitive
information on these issues, and it clearly establishes that the City owns and
is responsible for maintaining the sidewalks and trees.

Trees/roots issues: The City’s position is that owners are responsible for tree
maintenance and that tree roots are causing the damage and need for sidewalk
repairs, so therefore the owners are responsible for removal of the trees and their
roots. The City’s position is without merit and is contrary to the history of tree and
sidewalks maintenance. It is also contrary to the Bill of Sale referenced above. The
following points regarding trees/roots clearly show the City is responsible for
maintaining them, including removing them and their roots, at least insofar as they
adversely impact the sidewalks:
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e The developer installed the trees used in the planter strips. During the
approval and inspection process for development of Forster Woods, the City
exercised control over the choice of trees to be used. The reference to trees
in the relevant documents even indicates they had to be trees suitable for
planter strips. The City took into consideration which type of trees would be
used, with the idea of choosing a type that would not impact nearby
improvements such as sidewalks. The city exercised approval power over
the type of trees used. The wrong type trees were chosen. At this point, the
City has primary responsibility for the trees used, as they turn out to be
inappropriate for narrow planter strips and sidewalks nearby.

e The owners had no say in the type of trees used. Owners are not arborists or
horticulturists. They never knew the roots would be a problem for the
sidewalks until the sidewalks actually started to buckle. You have to be able
to foresee a problem before you have responsibility for the result. The
owners had no way to foresee that the trees used (ones they did not choose
or plant) would be the wrong type of trees. The City personnel handling
oversight of developments, however, are supposed to know such things.

e Since they were planted, the City has maintained and exercised complete
control over the trees. Owners report City employees have cut down and
removed trees without prior notice or asking for the abutting lot owner’s or
the Association’s consent. Based on the documents involved and decades of
the City conduct of maintaining the trees in the planter strips, owners and
the Association have always reasonably viewed the City as being responsible
for them. The City has, by its conduct, admitted and assumed responsibility
for the trees.

o The Bill of Sale expressly provides that the trees belong to and are the
responsibility of the City.

The City is responsible for both sidewalks and tree maintenance and repairs.

Urgent need for tree/root removal and sidewalks repairs: Mr. Mark Rigos, the City’s
Public Works Director, kindly attended the annual owners’ meeting of the
Association in March. He reported there are currently at least 78 “trip hazards”
regarding the condition of the sidewalks. Accordingly, there is a very real risk of
people falling and injuring themselves because of the sidewalk conditions. The
Association is already aware of incidents where people have fallen and been hurt.
Enclosed are photos of some of the asphalt repairs done by the City on the
sidewalks, which also show the large gaps or buckling that has occurred resulting in
extremely uneven sidewalk surfaces.
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During the meeting Mr. Rigos also pointed out that the number of trip hazards will
greatly increase in the future. As tree and sidewalk conditions age, more hazards
will arise due to other trees continuing to grow and expanding their root systems
which will impact other sidewalk areas not yet in need of repair.

It must be emphasized there over two hundred (200) trees in the community which
are part of this situation. Those trees, in addition to the other seventy eight (78) or
so in critical need of attention now, must also be addressed to avoid development in
the future of the same dangerous and expensive sidewalk issues in other planter
strip areas. It is much less expensive for the City to address removal and
replacement of all of the trees now. Delay will result in additional sidewalk areas
deteriorating and buckling. This is aside from the fact that waiting exposes the City,
the owners and the Association to further risk of personal injury claims by persons
injured while using the sidewalks, due to their increasingly deteriorating condition.

Action needs to be taken as soon as possible to remove problem trees and their
roots and to repair the damaged sidewalks. And, it will benefit the City and protect
persons using the sidewalks to remove all of the planter strip trees and to replace
them with trees compatible with those locations to avoid other sidewalk areas from
damage.

Please understand that if the owners and/or Association are sued due to an injury
resulting from condition of the sidewalks, they will have no choice but to add the
City as third party defendant and seek liability or contribution from the City. That is
the last thing they want to happen, but under the historical and factual
circumstances of these issues, the City has the responsibility to correct them.

Requests by the Association: The Association asks the City to swiftly and diligently
take all necessary action to correct these conditions and pay for them. However, it is
willing to discuss making some contribution to the costs of the project because, if for
no other reason, that might expedite resolution. To make sure these serious issues
are promptly addressed, the Association Board:

1. demands a written response from the City within thirty (30) days from date
of this letter, acknowledging the City is responsible for maintenance of the planter
strip trees and sidewalks including the removal of trees and roots and repair of the
damaged sidewalks; and

2. demands a meeting be scheduled between the City and the Board members
within thirty (30) days, to discuss how these issues will be resolved. The meeting
will be to discuss, among other things, what will be done, the timing of action by the
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City, the scope of the work including how many trees and sidewalk areas will be
addressed by the project, and the City’s payment of the costs.. Every day that goes
by with no action taken is another day that someone may be injured, leading to
liability claims and litigation between all involved.  Lastly, please understand that
if the City maintains its present position and refuses to accept responsibility for
removal of trees/roots and repairing the sidewalks, it will leave the Association with
no choice but to file a lawsuit asking for declaratory judgment and an order
requiring the City to take these actions at its cost.

Thank you for your time and consideration.

Sincerely,
Hams Irvine Pl? hero PLLC
regory

Attorney at Law
Enclosures

cc: Board of Directors
Forster Woods Homeowners Association

Mr. Dennis Howard
Property Manager for the Association



e

£6.00

990301-1140  10:07:00 AN KING COUNTY RECORI - (009 Sk

9905viitav

"y,
T
- e
i N Fi
. + o
» f F o vl
g ® g v,
; v, i ¥
] 5 7 4
v 1 g § g
/ & 2 ¥ A
- F 2 . 34 ' {
Sy ]
£ X K, ). ' g
¢ ¢ ‘.} %
o~ ¥ A et

FILED FOR RECORD AT REQU ST o

CITYCLERK § § 7 /:
CITY OF NORTHBEND : ©
P O BOX 896 f 77 F %
NORTH BEND, WA 98045 : P P :

o F
- Iy (4
3 "2{ - J r‘
<, /H‘ W 2 ? i ¢
G At 5 ;o
Sage e ¥
£ & - T
J-" % § e A
F a | : *
i £ 0L 5 F ofi 4
; S L S ¢
S - g o
1 }_ E; % =l s
- M7 £
i
y o . = _;' z
Ff v & 0
F) : vt ! ’,.:
; Fy oF R F BILL OF SALE
. £ g 5 o
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