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February 28,2020

Dear Homeowners:

The []oard of Directors asked me to write a letter to provide an update on the lawsuitfiled against the city of North Bend and explain its nlsorution.

Recall from earlier web postings and information sent you that for several years the citydisputed that it owned and wai responsible for maintenance and repair of the streettrees and sidewalks in the commuljty: The city signeo a Bill of sale Agreement (the"Agreement") with the Association thit was recoroJo nr"r"r.r i, ;ffi: 'ii 1,"t Agreementthe ciity was granted and accepted ownership of the street trees and sidewalks andiagreed to maintain them Initially the City negotiated with the Associiation regarding
il.oing something about the continuing deierioiation of the trees and s;idewalks.lHowever, at a mediation of the partiei the citytoorine surprising position that ther\greement was invalid, and nuli and void ttor in""piion, and that ther Associationowned the trees and sidewalks and therefore was solely responsible for maintainingthem' subsequently, owners at an annual meeting made an aovisoryr vote for the Boardto.not pursue litigation against the city over the Ag"reement based on the fact that\tvashington case law said that you cannot force icity regarding whern or how it willrnaintain or repair such things as streets, sidewalks or street trees.

l'he Board remained concerned about the Association's liability if it is considered ownerof the trees and sidewatks and someone is injured due to their condition. lf thel\ssooiation owns the trees and sidewalks, it *itt n" prirarily liable to persons injuredclue to their condition. we realized that the establishing and protecting the validity andatpplication of the Agreement to the City would ne tne onty way to ensJre that the C1yvtrould be primarily.liable if such injuries occurred. Accordingly, protecting theA$r€effient's validity 
": Lo 

the citf became of paramount contein. The problem is thatthe City repudiated validity and enforceability of th; Agr""r"nt. This initially occurredJune 15,2016 when it wrote the Association stating that a City ordinance removed itsobligations under the Agreement. This starteo ffreirock ticking on ther statute oflirnitations' In essence, a party has 6 years to sue to enforce Jn 
"gi"i;ent from thedate the other party denies its obligations under it. we determineio ttrat the six (6) yearsltatute of limitation would expire in about June of 2021 (based on the June 20,16relpudiation)' This meant that if the City continued to maintain the Agrr-.ement is invalid,the Agreement would, in fact, become unenforceable and legally inv"alrro. lf that
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orccurred, it would make the City's position, that the Agreement is invertid and
unenforceable, legally true. Once the statute of limitation expires withr no action to
e,nforce or prove the validity of a contract, the contract does become unenforceable.
T'he City later more forcefully repudiated the Agreement at the mediation mentioned
above. However, given the language of the City's June 1 5,2016 letterr we considered it
necessary to use that date as to when the six (6) year statute of limitation began to run.

T'he Board decided it essential that the validity of the Agreement be pnotected so that
the City would remain as legal owner and responsible for maintenance of the trees and
sidewetlks under the terms of the Agreement. Accordingly, the Association sued the
City. 1-he lawsuit's sole objective was to have the Court issue an ordelr or declaratory
judgment ruling that the Agreement was, in fact, valid and enforceablel as to the City.
Interesitingly, a new City Attorney was appointed by the City. I was authorized to
contact her to discuss the case. I did so. As a result, a "settlement" vrras reached that
lilterally' gave the Association everything it asked for in its lawsuit. Ther settlement was
memorialized in a pleading signed by the parties and filed with the Court. Attached is a
copy of the pleading, titled Stipulations, Order and Dismissal. The As,sociation's case
utas dismissed as part of the settlement since all issues in it were resolved by the
S;tipulations.

A,t this point, due to the signed Stipulation on file with the court, the city has
acknowledged the Agreement is a valid and binding contract, that it cclnveys to the City
owners;hip of the streets trees and sidewalks and that the Agreement states that the City
agrees to maintain the sidewalks and trees. The Association acknowledges in the
Stipulation that it cannot by court action force the City as to when or how it may
maintain or repair, but that is simply a recitation of what the case law of our State
S;uprerne Court already states and therefore not a concession by the Association.

Based on the Stipulation, which clearly states the Agreement is valid and binding on the
C;ity, the City, as owner, will be liable for personal injuries or property rJamage claims
that arise due to the condition of the sidewalks and street trees. This does not mean
the Association will never be named in a lawsuit by someone injured due to the
siidewalks' condition. In such cases it is not unusual for the claiming party to name
everyone possible to maximize the possibility of recovery. However, trecause of the
Stipulation the City's earlier attempts to avoid ownership and mainteniince responsibility
are no\,v gone. lf the Association is named as a defendant in such a lzrwsuit it has the
right to claim over against the City for it to bear all damages and costs awarded to an
injured plaintiff because the City is the sole owner of the properties inr,rolved.

\l/e enr:ourage all owners to complete the notice forms regarding conclitions of the street
trees and sidewalks in front of your home, especially when you see or know of someone
injured due to condition of the sidewalks. Those forms are on the Association's website.
Sending those forms to the City puts additional pressure on it to do something about the
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sidewalks and trees. Because, although the City cannot be legally forrced by the
Itssooilation as to when or how it repairs or maintains, it is liable to pensons hurt while
using them under negligence principles for failing to timely and properly maintain.

T-hank you for your time and consideration. I am glad we were able tcl resolve the City
litigation with the City finally acknowledging validity of the Agreement.

Siincenely,

E:nclosure

$ IRVINE PR



I

L

3

4

o

7

I
9

l0

tt

IL

l3

t4

1.5

r6

lntl

l8

1(]

2l)

2t

LT

L-1

24

?.5

26

SUPERIOR COURT OF WASHII\GT()N IN AND FOR KIN(3 COUNTY

Forster Woods Homeowners Association,
a Washington Non-Profit Corporation

Plaintiff,
vs.

City of Norih Bend, a Washington
Municipal Corporation,

STIPULATION, ORDER
AND DISMISSAL - 1

No. 19-2-11 157-7 SEA

SiTIPULATIONI3, (f RDER AND
DISMlSSAL

Defendant,

Plaintiff Forster Woods Homeowners Association (Association) and Defendant

City of North Bend (City), by and through their undersigned relpresentatives and

counsel, hereby stipulate as follows:

l. STIPULATIQNS

1. The Association's lawsuit concerns a Bill of Sale recorded in King

County on March 1 , 1999 under recording number 990301 1 140, a true and correct

copy of which is attached to this Stipulation and futly incorporated 'herein 
by reference

(the "Agr,eement").

HANIS IRVINB F'ROTHERO, PLLC
ATTORNEYS AT LAW

6703 s. 2341tt STREET, SUITE 300
KENT. WASL{INGTON 98032

Phone: 253-5 20-5000

Facsirnile: 253'893-5007
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2' The Agreement is a valid and binding contract, The A,gr.eement conveys

to the City ownership of the street trees and approximately 5761 lineal {eet of

sidewalks located in Division 1 , and approximately 78,812 square leet of sidewalks in

Divisions 2,3, 4 and 4A of the Association's residential communitrl. The Agreem.ent

$tates that the city agrees to maintain the siclewalks and street trerls.

3. Based on the case of Burg V, Citv of Seatlle, 32 Wn,App. 286, 647 p.2d

tt17 (1982), the Association acknowledges that the timing of and ho,w repairs are done

to street trees and sidewalks is discretionary witlr the Gity; in other words, based on

this case law, the Association cannot by court action force the City as to when or how

it may rnaintain or repair the street trees and sidewalks.

5. The Association's Complaint's request for relief l'las been satisfied by

ttre within Stipulations. Each parly shall bear its own costs and attcrrneys' fees in this

nnatter.

Stipulations agr.eed to by:

President of Association , ! l

,,'^,* ", 
'nn 

n7i14r w rf tll u,;1,

II. ORDIER

Based upon the above stipulations, and the Court having rer,,iewed the files

and records herein, it is hereby ORDERED, ADJUGED AND DE:CFIEED as follows:

STIPULATION, ORDER
AND DISMISSAL .2

HANIS IRVINE PROIIHERO, PLLC
AT'|ORNEYS A'ILAW

6703 S. 234rH STREE]" SUITE 300
KFNT. WASHINGTON 98032

Phone: 253-520-5000
Fac si mil e: 253 -818 -5A07
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1, Th:at the aforernentioned stipulated terms are declared, ordered and

od as if inserted wor.d for word in this O,rder:

DONE lN OPEN COU'RT this __ day of 2019.

Judge/Cog11 Commissioner

resented by:

IS IRVINE PROTHERO PLLC

sBA #7130
aiffiff

as to form, notice of presentation waived:

STIPULATION, OFIDER
ANID DISMISSAL - 3

HAMS IRVII{E PROTHEROT FLLC
ATTORNFYS /\TLAW

6?03 S. 234TH STREE'T, SUITE 3OO

KENT, WASHINCTON 98032
Phone; 253-52,0-5000

Facsimile; 253-893-500?

Gregoff F.

r. 7"** qv1 _ s_;-Yr."--"-*_
Eileen M. Keiffer, WSBA # 51598
Attorneys for City of North Bend
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