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Forster Woods Homeowners' Association/
City of North Bend/responsibility for
repairs & maintenance of sidewalks and
street trees

ion is unable to accept the City offer of 528,000, intended as a contribution for
ing the costs for maintenance of the sidewalks and street trees. The rejection is based

upon her analysis of the history and documents involving the sidewalks and street trees.
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iation has determined that the City is responsible for maintaining them, including
I of trees and replacement with vegetation or other trees, and repairing all of the
ks damaged by the trees roots. This determination also means the City has primary
if personal injuries are suffered by Association members or the public using the
ks due to their condition.

due to the following:

the Bill of Sale (copy enclosed for your easy reference) was signed by the City on
September 2L,1998. lt was then recorded March l"s', l-999. lt clearly states that (a)

6703 S. 234th Street, Suite ir00 . Keni, ,ffashington 99032
Qttice: 253 520.5000 ' Fax: 253.893.5007 . Toli Free: fi77.52Cj EZEp . wr,vlnr.hip!awfirm.com

The iation endeavors to maintain a good relationship with the City. lt hopes that both
sides n work their way through this situation while keeping intact a respectful relationship,

ly since there are and probably will be other issues that exist or will arise in the futurees

and eration will be needed to resolve them.

We rea e the City's position is that the abutting lot owners or the association are solely
respon ible for maintenance on these matters because of City ordinance 10.05.01O (N).With

that ordinance does not protect the City from responsibility for the sidewalks and
street t

o
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ownership of the street trees and sidewalks was conveyed to the City, and (b) the City

"accepts and agrees to maintain the....sidewalks, street trees,.... and other
miscellaneous improvements that lie in the Public Right of Way, in the same manner as

though thev had been constructed bv the Citv." (Emphasis provided.) Even more
powerful and dispositive are the provisions in Attachments C and F of the contract.
Attachment C deals with Division L. lts sections 5 and 7 indicate the City is responsible

for maintaining "approximately" 5,76t lineal feet of sidewalk and "approximately" 235

"miscellaneous" street trees. Attachment F is for Divisions 2 through 44. lts sections

refer to the City being responsible for "approximately" 78,812 square feet of sidewalk
and "approximately" 120 "miscellaneous" street trees. The provisions in the contract
can only be viewed one way, i.e., the City agreed to own and fully maintain allof the
sidewalks and street trees within all divisions of the Association community.
the ordinance you cite was adopted in 2009, well after the contract was signed and

recorded. "A statute may not be given retroactive effect, regardless of the intention
of the legislature, where the effect would be to interfere with vested rights. Thus, a

statute may not operate retroactively where the result would be to impair the
obligation of a contract (In re Heilbron's Estate, 14 Wash. 536, 45 Pac. t53), or
deprive one of his property without due process of law (Graves v. Dunlap. 87 Wash.
648, I52 Pac. 532). See, also, Bruenn v. North Yakima School District, IOI Wash.
374, 172 Pac. 569; State v. Natsuhara. 136 Wash. 437, 24O Pac. 557; Tonkoff v.

Roche Fruit & Produce Co., 137 Wash. 148, 242 Pac. 3." Statutes are generally
presumed to operate prospectively." Godfrev v. State, 84 Wn.2d 959,53O P.2d
630 (1975). They will not be given retroactive effect where the result would be to
impair the obligation of a contract. Gillis v. King County. 42 \Nn.2d 373, 255 P.2d

546 (1953); In re Estate of Heilbron, 14 Wash. 536, 45 P. 153 (7896). Scott Paper
Companv v. Anacortes, 90 Wn.2d t9,32 (1978). These cases may involve statutes
rather than municipal ordinances; however, I am confident the principles equally
apply to ordinances. The City cannot void or avoid its obligations under a contract by

later enacting an ordinance that absolves it from contractual obligations. Aside from

case law, the practical effect is that contracts with the City would be worthless if it

could renege on or revoke them by legislative whim.

even if the ordinance had been enacted before the contract (and it was not), a party

has the ability to waive a right by entering into a contract in which the terms are

inconsistent with a prior right. By signing the contract, the City accepted transfer of all

maintenance obligations to it regardless of whether an ordinance said otherwise.

There is logic and practical reasons behind the City signing the contract and assuming

maihtenance of, among other things, the sidewalks and street trees. As we stated

before, the sidewalks are available for use by the general public and not restricted to

use by owners within the community. Further, the history described in my first letter,

that the City has for many years cut and otherwise maintained the street trees and also

repaired the sidewalks. lt is clear by these actions that the City assumed such

responsibilities and knew it was supposed to maintain them.
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o the contract was signed by a City official and you as City Attorney. The City clearly and

unequivocally accepted, agreed to and understood that it was thereafter responsible
for the items described in the document. lt can hardly claim ignorance or avoidance
under the circumstances surrounding the document and the physical things described
in the contract.

Timeisoftheessenceregardingthesematters. Childrenhavealreadybeeninjuredduetothe
conditipn of the sidewalks. Adults and children often go out into the streets while taking walks,
in order to avoid the worst sidewalk areas. Aside from tree roots destroying the sidewalks, the
roots a;'e also growing under the street asphalt in about L0 areas, causing rippling of the
asphal!. Bike riders and people walking in the streets could be injured by the condition of the
street 4sphalt. lt's important for the City Council members and other City officials to realize

there ig a very real risk of someone suingthe City and/or the owners orthe Association for
injuries sustained due to the condition of the sidewalks, street trees and streets. lf owners or
the Association are sued in this regard, they will have no choice but to bring the City into the
lawsuit as an additional defendant. lf the City refuses to accept responsibility for these matters,
it will be a breach or default of the contract. The Association and owners are third party
benefidiaries of the contract. The nature of the contract indicates beyond doubtthat it was

made for the benefit of the Association and lot owners, as well as the public.

There ip another risk that is an important factor in timely handling of these issues. As

mentioned, the tree roots are pushing their way under the street asphalt in many locations.

Thisinyasionbytherootsisevidentfromthevisibleripplingoftheasphalt. Theserootsare
most likely going to affect and possibly damage underground utilities, including natural gas,

sewer, water and electrical lines as well as utility cables. The strength of the roots is obvious

from the damage they have caused so far, another reason for diligent efforts to correct, repair

and mdintain the sidewalks and street trees with minimum delay.

The Association respectfully requests and

L. confirm in writing its acceptance of the contract and its obligations and responsibilities

for maintaining the sidewalks and street trees no later than November !8rn,20L6;

2. commit to creating a specific written Plan for fixing the sidewalks and removal of the

street trees and planting replacement vegetation no later than December Lt',2OL6; the Plan

needs to include timelines/dates for implementation and needs to be provided to the Board so

it can lQt owners know of anticipated actions.

These deadlines were determined based on the Board's understanding of the dates for City

Councif meetings and so are reasonable. We realize that City Council meeting agendas are

s that the City:
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decide{ far in advance. However, this issue involves urgent matters and so the Council needs

to addrlss it at its next meeting. There is too much at stake and the risks too great to further
delay dpcisions on this.

The Asjociation's property manager, Dennis Howard, obtained proposals or bids for the
necess{ry work and will provide them to Mark Rigos, City Public Works Director.

The owners in our Association community are heavily pushing the Board for action and progress

regardiirgthese matters. The Board has a dutyto pursuethe Cityto perform its contractual
obligations under the contract. The last thing the Association or owners want is to be

adversQrial with the City. We are small town and it is always best to cooperatively solve
problerirs affecting so many. However, please note that if the City refuses to accept and
perforrfr its obligations under the contract it signed, the Association will have no choice but to
sue the City for breach of contract/specific performance. The Association does not want it to
come tb this point, but it will do what is necessary to enforce the contract in order to protect its
membdrs/owners.

Thank you for your time and consideration. Please call if you have any questions.

Sincerely,

HANIS IRVINE PROTHERO PLLC

omwell

cc: Board of Directors
Forster Woods HOA

Mr. Dennis Howard

Association Property Manager

Nothint herein may be interpreted or construed as a waiver of or limit upon the Associations

right afid remedies; the Association expressly reserves any and all rights and remedies it may

have uirder law and equity.
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